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US-Korea Digital Trade Disputes: Case of ‘Network Usage Fee’ Bill 
 
 

Kyung Sin Park∗

 
 
ABSTRACT: KORUS was one of the most advanced treaties in pushing for revitalization of digital 
trade between any two countries.  It has combined both the GATS Annex on Telecommunication 
obligations, to provide open access to telecommunication networks as a mode of transport for 
sectoral services, and the 2008 Agreement on Basic Telecommunication Services obligation to 
regulate major incumbent telecommunication providers’ anti-competitive behaviour within the 
sectoral service area.  Also, it is the first document that confirmed the commitment to network 
neutrality in the Electronic Commerce Chapter.  

When the cost of data delivery on the internet has been defrayed so far under the ‘bill and keep’ 
model, i.e., charging only for the bandwidth of connection but not for traffic volume, the new 
‘network usage fee’ law in any country will have placed financial burdens on the data senders and 
therefore can be easily postulated to hamper the aforementioned access to that country’s 
telecommunication network and to solidify the oligopolistic position of the country’s incumbent 
internet service providers receiving the data from overseas.  Indeed, under influence of the 2016 
sender pay rule that removed competition among the big 3 ISPs, South Korea witnessed an increase 
in the transit fees to 8-10 times Europe, 5-6 times US, and 2 times Japan, which was reflected on 
the peering fees charged on the foreign data senders into the country.  The 2016 sender pay rule 
also strengthened the bargaining position of the big 3 ISPs and their ability to engage in anti-
competitive behaviour not just by self-preferencing but also refusing to peer unless the high fees 
comparable to the aforesaid transit fees are paid.  Furthermore, the new law will contradict the net 
neutrality side letter between KORUS negotiators, which already explicitly denounced a rushed 
regulation that would have disabled an efficient market response through voluntary commercial 
arrangements, 20 years ago.  

 
 
 

1. INTRODUCTION 
 
The United States–Korea Free Trade Agreement (KORUS) entered into force on March 15, 
2012 1  has eliminated customs duties on 80% percent of bilateral trade in industrial and 

 
∗ Professor, Korea University, Director, Open Net. Email: kyungsinpark@korea.ac.kr. 
1 The United States–Korea Free Trade Agreement (KORUS) (entered into force 15 March 2012), https://ustr.gov/ 
trade-agreements/free-trade-agreements/korus-fta/final-text (accessed 13 April 2025).  
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consumer goods.2 However, the Office of U.S. Trade Representative cites ‘network usage fee’ 
bills as one of the two barriers to digital trade, the other being export restrictions on ‘location-
based data’ in 20243 and 2023.4 In this paper, I will focus on ‘network usage fee’ bill, against 
which the US industry have argued explicitly in terms of its violation of KORUS.5  

For the proponents of the bill, the ‘network usage fees’ are the fees that Korean Internet 
service providers (ISPs) have argued that they must be paid, for ‘use’ of their networks by 
foreign, mostly US-based, content and application providers (CAPs) in making available the 
CAPs’ products to the Korean ISPs’ customers, and that, as they are alleging, domestic CAPs 
are already paying. The opponents including CCIA are saying that the domestic CAPs are 
paying extremely high fees only because of the oligopoly of the three big local ISPs6, and that 
now passing a law to impose that payment on the US CAPs otherwise safe beyond that 
oligopolistic influence violates the KORUS FTA.  

As this author will show, the concept ‘network usage fee’ is confusing because such fee 
is not part of the standard vocabulary and architecture of the Internet, and what domestic CAPs 
are paying to Korean ISPs is not at all comparable to what foreign CAPs are paying voluntarily 
now and would be required to pay under the pending network usage fee bill. A correct 
understanding of the Internet for trade law purposes will require an understanding of ‘transit’ 
and ‘peering’ as different products/services which will be beneficial in evaluating the ‘network 
usage fees’ under international economic law as ‘transit’ happens domestically only.   

Upon such revised understanding, this paper examines whether the network usage fee 
does violate KORUS FTA, accompanied by a systematic interpretation of KORUS FTA in the 
context of the broad international economic law on digital trade.  

 

 
2  Office of US Trade Representative, ‘2024 National Trade Estimate Report on Foreign Trade Barriers’, 
https://ustr.gov/sites/default/files/2024%20NTE%20Report.pdf (accessed 13 April 2025), p. 239. 
Network Usage Fees  
Since 2021, a number of bills have been introduced in the National Assembly that would require foreign content 
providers to pay network usage fees to Korean Internet service providers (ISPs). Because some Korean ISPs are also 
themselves content providers, fees paid by U.S. content providers could benefit a Korean competitor. Furthermore, 
such a mandate could be anticompetitive by further strengthening Korea’s ISP oligopoly of three major providers to 
the detriment of the content industry. The United States raised this issue with Korea on several occasions throughout 
2023.  
Location-Based Data  
Korea’s restrictions on the export of location-based data have led to a competitive disadvantage for international 
suppliers seeking to incorporate such data into services offered from outside Korea. For example, foreign-based 
suppliers of interactive services incorporating location-based functions, such as traffic updates and navigation 
directions, cannot fully compete against Korean companies because locally-based competitors typically are not 
dependent on foreign data processing centers and do not need to export location-based data. Korea is the only 
significant market in the world that maintains such restrictions on the export of location-based data. While there is 
no general legal prohibition on exporting location-based data, exporting such data requires a license. As of December 
2023, Korea had never approved a license to export cartographic or other location-based data, despite receiving 
numerous applications from foreign suppliers.  
3 Ibid., 239.  
4 Ibid., p. 262. 
5 Computer and Communications Industry Association, ‘Proposal to Mandate Payments by Content and Application 
Providers (CAPs) Undermines the Future of U.S.-Korea Trade’ (September 2022), https://ccianet.org/wp-
content/uploads/2022/09/CCIA-Trade-Analysis-of-Korean-Network-Usage-Fee-Proposals.pdf (accessed 13 April 
2025), fn. 2. 
6 Ibid. 
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2. A BRIEF LOOK AT DIGITAL TRADE NORMS AT LARGE 
 
Trade taking place over the Internet has been one of the core concerns of the world’s 
governments and companies, and has been the subject of several multilateral, regional, and 
bilateral trade initiatives and agreements designed to balance and normalize the issues unique 
to digital trade. Digital trade, unlike non-digital trade, takes place through telecommunication, 
i.e., over a distance almost on instant delivery even without the seller setting their foot on the 
territory being served. The speed at which foreign digital trade can take over a domestic market 
seemed like an opportunity to some governments but a threat to other governments, and such 
divergence made WTO’s early Work Programme on Electronic Commerce in 19987 stall.8 The 
current text of (and iterations under) GATS has been deemed insufficient in responding to the 
varying liberalizing commitments resulting from the politico-economic differences among the 
US-led ‘free flow of data’ believers, the EU-led interventionists, the China-Russia-led 
‘sovereignty’ camps, 9 and finally the African countries that specifically requested ‘catch-up’ 
moratorium on development of digital trade norms.10  

However, there are four different ways that digital trade norms have percolated. Firstly, 
while trade negotiations typically deal with whether certain economic activity originating from 
foreign countries can take place within a certain country, the GATS Annex to 
Telecommunications11 recognizes the ‘specificity of [telecommunications]’ dual role’ both as 
an economic activity and a ‘transport means’ for such economic activity and focuses enhancing 
the end users’ ability to access the telecommunications. Even if a country does not make 
liberalizing commitments in the telecommunications sector in GATS negotiations, it is bound 
by the Annex obligations. 12  Digital services’ access to a certain country’s market can be 
protected under the auspices of this provision if the choke points for hampering such market 
access take place at the point of telecommunications.   

Secondly, the WTO Appellate Body did decide that GATS’s market access norms apply 
to online gambling services as ‘cross-border trade’ (as opposed to consumption abroad), all the 
way down to Article XIV chapeau exemptions when they found the US ban on all online 
gambling (which the US made full market access commitment under ‘Other Recreational 
Services’) as a zero quota quantitative restriction on market access but accepted that as a 

 
7 WTO, ‘Geneva Ministerial Declaration on Global Electronic Commerce’, WTO Doc. WT/MIN(98)/DEC/2 (1998). 
8 Jia-Xiang Hu, ‘When Trade Encounters Technology: The Role of the Technological Neutrality Principle in the 
Development of WTO Rules’, in Bryan Mercurio & Kuei-Jung Ni (eds.), Science and Technology in International 
Economic Law: Balancing Competing Interests (Oxford: Oxford University Press, 2014), pp. 75, 79–80. 
9 Andrew D. Mitchell & Neha Mishra, ‘Data at the Docks: Modernizing International Trade Law for the Digital 
Economy’, Vanderbilt Journal of Entertainment and Technology Law, 2020, 20(4): 1073–1130, https://scholarship. 
law.vanderbilt.edu/jetlaw/vol20/iss4/3 (accessed 13 April 2025). 
10  Communication from the African Group, ‘Report of Panel Discussion on “Digital Industrial Policy and 
Development”’, WTO Doc. JOB/GC/133, 21 July 2017, paras. 1.7–1.8 [hereinafter Report on “Digital Industrial 
Policy and Development”]; see also Ministerial Conference, ‘ACP Group Ministerial Declaration on the 11th WTO 
Ministerial Conference’, WTO Doc. WT/MIN(17)/3, 26 October 2017, para. 1.3.  
11  General Agreement on Trade in Services (GATS), Annex on Telecommunications, Marrakesh Agreement 
Establishing the World Trade Organization (adopted 15 April 1994, entered into force 1 January 1995). 
12 WTO, ‘WTO Negotiations on March 7, 1997’, www.wto.org/english/news_e/pres97_e/summary.htm (accessed 
13 April 2025). 
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legitimate measure to protect public morals and public order within the US.13 So a country that 
has made a liberalizing commitment (e.g., market access, national treatment, or MFN) under 
GATS on a certain service sector, not explicitly on the online versions of it, and then tries to 
block the online version of that service will now have a burden of proving that the blocking is 
necessary for public morals or public order.  

Thirdly, the 1998 Agreement on Basic Telecommunications Services in the Fourth 
Protocol to GATS14, while containing 69 countries’ liberalizing commitments, went further and 
included regulatory disciplines 15  such as prevention of anticompetitive practices and 
interconnection obligations which some commentators believe can be activated to require the 
state parties to discipline the major ISPs for blocking foreign VoIP services in order to avoid 
voice revenue erosion16 or for even domestic paid prioritization of traffic.17  

Fourthly, outside GATS, much norm-making has moved forward with Electronic 
Commerce Chapters in various preferential trade agreements, including KORUS FTA, 
CPTPP18, USMCA19, or with treaties dedicated entirely to digital trade such as US-Japan 
Digital Trade Agreement, DEPA20, and ASDEA21. The norms common to the majority of these 
agreements, i.e., zero-tariff on digital goods and services, recognition of electronic signature, 
data protection obligations, online consumer protection obligations, source code protection, are 
slated to form the bedrock of future multilateral norm-making, if at all.22 As we shall see, the 
provisions concerning telecommunications in these preferential treaties have been heavily 
influenced by the state parties’ experience with GATS Annex on Telecommunication and 
GATS-extending Agreement on Basic Telecommunications.  

It is against this background that this paper focuses on KORUS as the central norm 
governing the digital trade between Korea and US and yet in the context of the existing 
jurisprudence and other treaties concerning digital trade.  

 

 
13 United States – Measures Affecting the Cross-Border Supply of Gambling and Betting Services, WTO Panel 
Report, WT/DS285/R, 10 November 2004, paras. 6.338 and 7.2(b); WTO Appellate Body Report, 
WT/DS285/AB/R, 7 April 2005, para. 223. 
14 Fourth Protocol to the General Agreement on Trade in Services (adopted 15 April 1997, entered into force 5 
February 1998), 36 ILM 354 (1997). 
15 WTO, ‘Telecommunications Services: Reference Paper’, Negotiating Group on Basic Telecommunications, 24 
April 1996, www.wto.org/english/tratop_e/serv_e/telecom_e/tel23_e.htm (accessed 13 April 2025). 
16 Tim Wu, ‘The World Trade Law of Censorship and Internet Filtering’, Chicago Journal of International Law 7(1) 
(2006): 263–287, https://scholarship.law.columbia.edu/faculty_scholarship/850 (accessed 13 April 2025).. 
17 Arturo J. Carrillo and Dawn C. Nunziato, ‘The Price of Paid Prioritization: The International and Domestic 
Consequences of the Failure to Protect Net Neutrality in the United States’, Georgetown Journal of International 
Affairs 16 (2015): 98–108; GWU Law School Public Law Research Paper No. 2020-38; GWU Legal Studies 
Research Paper No. 2020-38. 
18 Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP) (adopted 8 March 2018, 
entered into force 30 December 2018). 
19 United States–Mexico–Canada Agreement (USMCA) (adopted 30 November 2018, entered into force 1 July 
2020). 
20 Digital Economy Partnership Agreement between Singapore, Chile, and New Zealand (DEPA) (adopted 12 June 
2020, entered into force 28 December 2020). 
21 Australia–Singapore Digital Economy Agreement (adopted 6 August 2020, entered into force 8 December 2020). 
Australia-Singapore Digital Economy Agreement (2020) 
22 권현호 (Kwon Hyunho), “디지털무역과 국제통상규범” [Digital Trade and International Law], 명지법학 
(Myongji Law Review), 20(2) (January 2022): 1–30. 
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3. POSSIBLE KORUS VIOLATIONS 
 
One of the most vigorous opponents to Korea’s network usage fee bills are naturally the US-
based content and application provider industry group such as Computer and Communications 
Industry Association.  

CCIA argues, firstly that the network usage fee law will restrict the ability of US CAPs 
to access the Korean public telecommunications network in a reasonable and a non-
discriminatory manner, violating KORUS Article 14.2.1 under which each Party is required to 
ensure that the suppliers of the other Party have access to public telecommunication networks. 
CCIA argues that, regardless of the reasonableness of the amount of the fees, ‘any mandated 
fee or mandated contractual relationship would be presumptively unreasonable, given the 
prevalent global norm of voluntary agreements for settlement-free peering … and would take 
on the character of a government-imposed condition for access to the Korean network’. CCIA 
anticipates a rebuttal that network usage fees will be imposed equally on all CAPs including 
domestic CAPs and counters in advance that ‘it would be faced with the impossible task of 
tracking data from and imposing fees on the millions of websites Koreans visit (since their 
operators send data Korea-bound – Editor)’.  

Secondly, CCIA also argues that KORUS Article 14.2.5 prohibits any condition on 
access to the network ‘other than as necessary to safeguard … their ability to make networks or 
services available to the public generally; or protect the technical integrity of [the networks].’ 
Note that there is no saving exception that the condition be allowed if reasonable or non-
discriminatory.  

Thirdly, CCIA argues that the network usage fee law will aggravate the already-
significant market concentration with likely anticompetitive effects violating KORUS 14.5. 
‘The most obvious anticompetitive effect of network usage fees lies in the fact that all three … 
ISPs also provide video content through both cable and IPTV services.’ Also, USTR’s main 
explanation for citing this issue as a trade barrier was exactly the anticompetitive nature of the 
network usage fee that such fee will be an illegitimate subsidy to the domestic CAPs affiliated 
with Korean ISPs and will solidify the ‘oligopoly’ of the three big telcos.  

Fourthly and finally, CCIA argues that the network usage fee law will violate KORUS 
Article 15.7 Principles on Access to and Use of the Internet for Electronic Commerce, which 
guarantees consumer’s choice of services, products, applications, and devices, which is closely 
related to the principle of ‘network neutrality’. CCIA refers to a part of the side letter 
exchanged 23  on this provision between the negotiators of KORUS, which condemns 
‘exclusionary’ commercial arrangements, and argues that network usage fee contracts will be 
indeed exclusionary.  

We will examine each of the arguments after reviewing how the Internet works and the 
Korean ISP market.  

 
23  See https://ustr.gov/sites/default/files/uploads/agreements/fta/korus/asset_upload_file844_12735.pdf (accessed 
13 April 2025). 
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4. HOW INTERNET WORKS AND ‘NETWORK USAGE FEE’ 

 
The Internet has become a great liberator and equalizer by giving otherwise powerless 
individuals the same tools of mass communication and the same power of information as big 
businesses and governments. 24  Such empowerment was made financially possible by the 
customary practice that network participants did not charge one another for delivering data onto 
others.25 Such custom was made possible, firstly by the scientific fact that electromagnetic 
signals going through medium expend hardly any energy26 and secondly by the promise that all 
routers will pass the data packets they receive to the neighbouring routers one ‘hop’ closer to 
the announced destinations of the data packets,27 regardless of who sent what to whom and how 
the packets are sent. The latter rule of unconditional mutual cooperation had the effect of 
crowdsourcing everyone’s connection, i.e., opening everyone’s connections up to everyone 
else, and is what we now call Internet Protocol in TCP/IP.28 As a result, all participants in the 
network, individual or corporate, in principle could communicate with one another directly 
without obtaining approval from anyone in the middle like editors or producers in the legacy 
media or paying for things like telephone bills or post stamps dated from the pre-internet 
personal communication.  

This customary practice of charging only for connection but not for delivery, proven to 
be so efficient, was later converted into a binding norm,29 net neutrality: a norm that all data 
packets should be treated in delivery equally regardless of content, origin, or for the purpose of 
our discussion, payment. In other words, delivery of data cannot be performed, prioritized or 
delayed for reasons of content, origin, or payment.  

However, the internet is not free. For the aforesaid communication to take place, physical 
connections have to be made. Any connection is beneficial to both sides of the connection but 
its marginal benefit differs. A network with 1 million participants has less marginal benefit in 
adding one more participant than the benefit that the new participant will enjoy in joining that 
network. Naturally, the one participant will pay the 1 million strong network. This simple point 

 
24 Michael L. Best & Keegan W. Wade, ‘The Internet and Democracy: Global Catalyst or Democratic Dud?’, 
Berkman Center for Internet and Society of Harvard Law School’s Research Publication No. 2005 (October 2005); 
Reno v. American Civil Liberties Union, 521 U.S. 844 (1997), describing the Internet as ‘the most participatory 
marketplace’ and an ‘expression-enhancing medium.’ 
25  Nicholas Economides & Benjamin E. Hermalin, ‘The Economics of Network Neutrality’, AND Journal of 
Economics, 2012, 43(4): 602–629; Robin S. Lee & Tim Wu, ‘Subsidizing Creativity through Network Design: Zero-
Pricing and Net Neutrality’, Journal of Economic Perspectives, 2009, 23(3): 61–76; Shane Greenstein, Martin Peitz, 
& Tommaso Valletti, ‘Net Neutrality: A Fast Lane to Understanding the Trade-offs’, Journal of Economic 
Perspectives, 2016, 30(2): 127–150; Nicholas Economides & Joacim Tåg, ‘Network Neutrality on the Internet: A 
Two-Sided Market Analysis’, Information Economics and Policy, 2012, 24(2): 91–104. 
26  Joshua Aslan, Kieren Mayers, Jonathan G. Koomey & Chris France, ‘Electricity Intensity of Internet Data 
Transmission: Untangling the Estimates’, Journal of Industrial Ecology, 2018, 22(4): 785–798, at 798.  
27  RAND Corporation, ‘Paul Baran and the Origins of the Internet’, www.rand.org/about/history/baran.html 
(accessed 16 August 2023). 
28 For a visual representation, see Wikiuniversity, ‘Web Science / Part1: Foundations of the Web / Internet Protocol 
/ IP Forwarding Algorithm’, https://en.wikiversity.org/wiki/Web_Science/Part1:_Foundations_of_the_web/Internet 
_Protocol/IP_forwarding_algorithm (accessed 16 August 2023).  
29 Federal Communications Commission (FCC), Open Internet Order (2010), paras. 24, 67; FCC, Open Internet 
Order (2015), paras. 80–84, 113, 120, 193, 195, 206; Body of European Regulators for Electronic Communications 
(BEREC), ‘Open Internet Guidelines’, BoR (16) 127, paras. 5–6. 
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of incentive resulted in in the industry of ‘selling internet’ whereby the bigger network not only 
provides the new member not just with communication with its 1 million existing members but 
with communication with the members of all other networks that are online. This ability of one 
computer online to communicate with all others online is called ‘full connectivity’, which is 
equivalent to the commodity called ‘internet’, often spelled with the capital ‘I’ for that reason.  

Now, the former telephone companies and cable TV companies, who already have 
networks going to many households, repurposed their networks and emerged as ‘internet 
service providers’ who will charge money for setting up and maintaining the necessary 
connections among them to provide such full connectivity.  

It is important that they did not charge for data delivery but charged only for connection 
so the fees were in proportion to connection capacity or ‘speed’ (e.g., 100 Mb per second, not 
100 Mb). In essence, ISPs provided an extremely valuable single connection to each of their 
customers users, guaranteeing the connectivity through that connection to all other computer 
users online around the whole world at a simple monthly fee. This low cost of communication 
allowed all individuals, not just the select few, to communicate with one another at scales 
unimaginable in the era of postage and telephony. Pre-internet, one international voice call 
costed USD 20 per 10 minutes. Post-internet, 200 people can be a video conference for hours 
and hours for practically zero marginal cost.  

Now, no one ISP has a global network while one unit of the commodity ‘Internet’ 
requires such network. ISPs themselves have to work with one another to sell Internet to the 
end users. Some ISPs paid money to other (usually ‘higher-tier’) ISPs in exchange for a 
guarantee that the higher tier ISPs will maintain connection with other ISPs so that all the paying 
ISPs’ customers can communicate with them and their customers. This relationship was called 
‘transit’, and just as how end users buy internet access from local ISPs by paying ‘internet 
access fees’, ISPs would buy the guarantee of ‘full connectivity’ from other ISPs through these 
‘transit’ connections (dark blue line in the diagram below).   

 
Figure 1 
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Of course, ISPs can also exchange their traffic and their customers’ traffic with each 
other and only with each other with no guarantee of connecting with a third party. This 
relationship was called ‘peering’, which is one more way for an ISP to increase the computers 
that the ISP’s computers have access to.  

‘Transit’ gets the paying ISP the access to all other computers online but ‘peering’ gets 
the peering ISP the access to only those computers on the other peering ISP. For this reason, 
peering was done normally for free. Also, because it is free, it is made primarily between the 
ISPs or other network participants who were equally desirous of (i.e., drawing roughly similar 
marginal benefit from) the connection in consideration of the relative size, geographic reach, 
and popularity of on-net content (as in the yellow horizontal line in the diagram above).  

For instance, many big CAPs, instead of buying transit to go online, would peer with 
major ISPs in many countries because, just as much as the peering ISPs needed to provide the 
big CAPs’ highly desired content to the ISPs’ customers, the big CAPs needed to go through 
the ISPs to deliver the content to the CAPs’ users (as in the turquois line in the diagram above). 
Such peering had added the benefit to both parties, of reducing latency suffered by their 
customers accessing the big CAPs’ contents and saving their respective transit/internet access 
fee payments to higher tier ISPs or local ISPs.  

However, some entities (often small to midsize CAPs or commercial CDNs) connect 
with big ISPs through ‘paid peering’. For instance, Netflix still at a growing stage paid Comcast 
once to make a short-cut connection,30 and Google also initially developing a European market 
paid Orange once to directly connect.31 ‘Paid peering’ had the danger of violating net neutrality 
since mostly it was the data senders that ended up paying, as BEREC has warned32 and so has 
FCC,33 but neither FCC’s order34 nor EU Open Internet Regulation has explicitly intervened in 
the paid peering practice. Almost all peering connections are settlement-free-peering35 while 
the proportion of traffic going through at least one or more paid peering points is not 
negligible.36  

 
30 Ars Technica, ‘Netflix Comes through with Price Hike after Struggles with Comcast, Verizon’, https://arstechnica. 
com/information-technology/2014/05/netflix-comes-through-with-price-hike-after-struggles-with-comcast-
verizon/ (accessed 16 August 2023). 
31 The Verge, ‘French ISP Orange Says It's Making Google Pay to Send Traffic over Its Network,’ www.theverge. 
com/2013/1/19/3894182/french-isp-orange-says-google-pays-to-send-traffic (accessed 31 October 2023). 
32  BEREC, ‘An Assessment of IP Interconnection in the Context of Net Neutrality’, BoR (12) 130, at 52, 
https://berec.europa.eu/eng/document_register/subject_matter/berec/reports/1130-an-assessment-of-ip- 
interconnection-in-the-context-of-net-neutrality (accessed 31 October 2023); ‘If “bill & keep” were to be replaced 
by [the sending party pays rule] then the ISP providing access could exploit the physical bottleneck for traffic 
exchange and derive monopoly profits, requiring regulatory intervention. Furthermore, if other practices (e.g., paid 
peering) became widespread where Internet Access Provider connecting end-users were able to set abusive charges 
for interconnection out of a monopoly position, this outcome might not be considered desirable.’ 
33 FCC, Open Internet Order (2015), paras. 80-84, 113, 120, 193, 195, 206 
34 FCC, Open Internet Order (2010), fn. 76: ‘We do not intend our rules to affect existing arrangements for network 
interconnection, including existing paid peering arrangements,’ www.oxera.com/wp-content/uploads/2018/0 
7/IP-interconnection_Final-1.pdf-1.pdf (accessed 16 August 2023).   
35 Packet Clearing House, ‘Survey of Internet Carrier Interconnection Agreements’ (2016), www.pch.net/resources/ 
Papers/peering-survey/PCH-Peering-Survey-2016/PCH-Peering-Survey-2016.pdf (accessed 13 April 2025). 
36 Arcep, ‘Barometer of Data Interconnection in France,’ 30 June 2022, p. 15, www.arcep.fr/fileadmin/user_upload/ 
grands_dossiers/interconnexion/Barometer_of_Data_interconnection_in_France_2022.pdf (accessed 13 April 
2025). 
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What is ‘network usage fee’ then? Around 2016, big ISPs in Korea began to demand that 
foreign CAPs providing their services in the country pay ‘network usage fees’ and the 
politicians sponsored several bills mandating such payment. The idea was that domestic CAPs 
are already paying ‘network usage fees’ and the foreign CAPs are not. However, what domestic 
CAPs are paying is ‘transit’ or ‘internet access fees’ in exchange for which the CAPs receive 
the ability to communicate with all computers around the world that are online. If foreign CAPs 
are paying at all, they will be paying for is peering, meaning that they will obtain access only 
to the computers within Korea. So far, some foreign CAPs especially the big ones have not paid 
because the Korean ISPS benefit from the peering with the big techs as explained above while 
SME foreign CAPs have paid for the peering. Even this access is redundant because, even if 
there is no peering, the CAPs’ contents can be accessed within Korea through transit routes.  

 
Figure 2 Coverage that Domestic CAP (e.g., Kakao) receives for transit is all other computers around 

the world 
 

 
Figure 3 Coverage that foreign CAP (e.g., Facebook) gets through peering is only the computers within 

Korea 
 

The network usage fee bill if passed will require foreign CAPs to pay money for peering 
while requiring domestic CAPs to pay money for transit.  
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5. KOREA SITUATION 
 
In order to evaluate the applicability of KORUS 14.2.1 (non-discrimination), KORUS 14.2.5 
(access to network), KORUS 14.5. (anti-competitive regulation), and KORUS 15.7 (net 
neutrality) to the new network usage fee bill, we have to understand the Korea ISP market and 
the current legal structure around internet interconnection in Korea.   
 
5.1. The Market in South Korea 

South Korea’s ISP market competition, consisting of consumer broadband, CAP dedicated 
lines, and wireless, has changed over time as follows: 

 
Figure 437 

 

 
Figure 538 

 

 
37 Korea Information Society Development Institute (KISDI), ‘Telecommunication Market Competition Report’, 
broadband retail market share by revenue, p. 207. 
38 Ibid., broadband retail market HHI by revenue(blue) and by subscribers (red), p. 214. 
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Figure 639 

 
The Herfindahl-Hirschman Index (HHI) of the CAP-dedicated line market remains very 

high at 2966 (2015)  2945 (2016)  2814 (2017) 2841 (2018)  3077 (2019)  2687.58 
(2020)  3127 (2022).  

 
Figure 740 

 

 
Figure 841 

 
5.2. Impact of Sender Pay Rule 

Starting January 2016, the new Interconnection Notice promulgated by the Ministry of Science, 
ICT, and Future Planning went into effect,42 which required all ISPs ‘of the same tier’ to pay 
for the amount of net traffic sent to the other ISP(s) at the government-set rate. The reason for 
adopting the notice was that the previous settlement-free peering among ISPs ‘prevented the 

 
39 Ibid., CAP-dedicated line market by revenue, p. 389. 
40 Ibid., wireless market share by revenue, p. 83. 
41 Ibid., wireless HHI by revenue, p. 103. 
42 Article 46, Notice, Standard of interconnection between electronic communication facilities 
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service providers from collecting returns on their investment in improving the network’43 and 
that ‘the traffic-based method could relieve the financial burden of internet users’.44 The new 
Notice also authorized the ministry to classify all ISPs into higher tier and lower tier and 
required the lower tier to pay to the higher tier, regardless of the net traffic sent at the 
government set rate, which was considered too high for lower tier ISPs, mostly small to mid-
size. Again, the idea was that the higher tier ISP presumably has greater coverage and should 
be compensated for the network buildout. 

As the ‘sender’ had to pay the receiver, hosting popular contents became financially 
burdensome for ISPs. The competition to host popular content providers on their network 
disappeared.45 Immediately, ISPs demanded higher fees for hosting (i.e., providing internet 
access to) CAPs.46 The transit fees in Seoul became 8.3 times Paris and 4.8 times New York 
(figure 9)47 which continued for a few years to reach 8 times London and 10 times Frankfurt.48 
In particular, video-based CAPs were hit hard as the internet access fee charged on the most 
successful CAPs Naver and Kakao were already as high as 10% and 30% of the operating profit 
while the most successful video CAP Afreeca 100%.49 Despite the shiny outer surface, the 
Korean startup environment has not been productive. Many startups left Korean for the Silicon 
Valley for the reason of the high transit fees.50 Others degraded their services to reduce the 
fees.51 An industry organization of startups has specifically demanded abolition of the sender 
pay rule.52 The ministry tried to dissuade the complaints with a new rule that snoozes the 
payment obligation unless and until the traffic sent exceeds the traffic received by 80% (i.e., no 
settlement below 1:1.8) but it does not remove the ISPs’ disincentives in hosting CAPs, which 
is the origin of the high prices.53    

 
43 KISDI, ‘The Trend of Korea Internet Interconnection’, 2016, p. 59. 
44 Ibid., p. 60. 
45 Supra note 37, p. 281.  
46 E-Daily, ‘Amended Interconnection Rules are a Feast for ISPs and a Cost for Startups,’ October 2016, www.edai 
ly.co.kr/news/read?newsId=01994246612810624&mediaCodeNo=257 (accessed 13 April 2025) (Korean only). 
47 Abu Saeed Khan, LIRNEasia (2017), www.unescap.org/sites/default/files/Breaking%20the%20barriers%2 
0of%20Broadband%20in%20Asia-Pacific%2C%20LIRNEasia.pdf (accessed 13 April 2025). 
48 J. Miller, ‘2021 Global Pricing Trends in 20 Minutes’, Telegeography, 2021, https://blog.telegeography.com/2021 
-global-pricing-trends-in-20-minutes (accessed 13 April 2025). 
49 Donga-Ilbo, ‘High Network Fees Bankrupt Domestic Video Platforms,’ February 2019, www.donga.com/news/ 
article/all/20190216/94153216/1 (accessed 13 April 2025). 
50 Hankyung, ‘Korean Startups Leave Korea because of high network fees,’ 15 January 2020, www.hankyung. 
com/article/202001159819j (accessed 13 April 2025). 
51 Kyung Sin Park & Michael R. Nelson, ‘Afterword: Korea’s Challenge to the Standard Internet Interconnection 
Model,’ in Evan A. Feigenbaum & Michael R. Nelson (eds.), The Korean Way with Data: How the World’s Most 
Wired Country is Forging a Third Way (Washington DC: Carnegie Endowment for International Peace, 2021), 73–
75, https://carnegieendowment.org/2021/08/17/afterword-korea-s-challenge-to-standard-internet-interconnection-
model-pub-85166 (accessed 13 April 2025). 
52 iNEWS24, ‘Startup network fees must be lowered,’, 10 April 2019, www.inews24.com/view/1170617 (accessed 
13 April 2025). 
53 Open Net, ‘MSIT’s interconnection rule amend is missing the mark,’ 9 January 2020, www.opennet.or.kr/17317 
(accessed 13 April 2025) (Korean only). 
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Figure 954 

 
As transit prices increased substantially relative to the world’s average, the big three ISPs 

increased the peering fees charged to the foreign CAPs or their CDNs to a level comparable to 
the recently increased transit fees. Foreign CAPs of course do not purchase transit from Korean 
ISPs and only peer with them for access to the user devices only in Korea.  

However, the ISPs’ argument was that the service provided to Korean CAPs were not 
much different from what was provided to foreign CAPs because, due to linguistic isolation, 
most of the B2C traffic from Korean CAPs are consumed domestically. Of course, this 
reasoning wags the dog because, if true, it is a compelling reason to lower the transit fee charged 
to Korean CAPs since the Korean ISPs’ cost of providing transit will be substantially lower 
than the locations where local contents are consumed globally.  

At any rate, according to the CDN provider Cloudflare, while bandwidth costs 
(compounded over transit prices and peering prices) dropped around the world, South Korea 
stood as the only country in which the prices were rising due to the reduced competition and 
the high unit price set by the government (figure 7).55 

 
54 Supra notes 47 and 48. 
55 Nitin Rao, ‘Bandwidth Costs Around the World,’ 17 Aug 2016, https://blog.cloudflare.com/bandwidth-costs-
around-the-world/ (accessed 13 April 2025). 
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Figure 1056 

 
Cloudflare, delivering traffic from many websites to many countries around the world, 

could not afford to peer with big 3 Korean ISPs and therefore was forced to drop the data in 
nearby hubs from which the big 3 Korean ISPs pick up through leased cables or Tier ISPs. As 
a result, the latency (in accessing world’s contents) in 2019-20 in South Korea was the worst 
among the OECD countries (figure 11).57  

 
Figure 11 Broadband Networks of the Future58 

 
Game platforms or video platforms cannot afford to endure such latency or make 

sufficient payment to put their contents within Korea. So, the world’s most popular game 
platform Twitch withdrew from the Korea market (i.e., stopped peering with the big three ISPs) 
in late 2022, citing ‘network fees 10 times more expensive in Korea than in most other 
countries’.59  

 
56  Cloudflare, November 2021, https://opennet.or.kr/wp-content/uploads/2021/11/Alissa-Starzak_Cloudflare.pdf 
(accessed 13 April 2025). 
57 OECD, ‘Broadband Networks of the Future,’ OECD Digital Economy Papers No. 327 (July 2022), p. 50. 
58 Ibid. 
59 AP News, ‘Twitch says it’s withdrawing from the South Korean market over expensive network fees’, 6 December 
2023, https://apnews.com/article/south-korea-twitch-network-fees-fcbd14738fcdc911069f82f76cb62afa (accessed 
13 April 2025). 
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The big 3 ISPs then began to shift the financial burden of the sender payment under the 
2016 rule to the big techs with whom they have previously peered settlement-free. The previous 
free peering relationship has been a win-win because, if ISPs do not peer with the big techs, 
they must receive the traffic through the higher tier ISPs and have to pay more for their own 
transit. The big techs also could save on their transit fees in the US where their main servers 
are located and satisfy their users with the no-latency access. Since the rule change in 2016, the 
big 3 ISPs were incentivized to stop peering with the big techs because the ISP peering with a 
big tech had to keep sending traffic to other ISPs so that the data reach the other ISPs’ customers 
who desire to access the big tech’s contents.  

In 2017, KT began demanding compensation from Facebook because, as KT was hosting 
Facebook’s cache server to peer, much traffic traveled to other big ISPs including the market 
leader, the SK group, resulting in huge amounts of money to be settled with the SK group. 
Facebook, instead of paying KT, decided not to peer with KT for the traffic headed toward SKT 
and dropped off the traffic in Hong Kong and Tokyo where Korean ISPs could pick it up 
through private leased lines or higher tier ISPs. As a result, the SK group’s customers suffered 
substantial latency in using Facebook. The country’s telecom regulator Korean 
Communications Commissions tried to fine Facebook for acting ‘against the consumers’ 
interest’ but the Korean courts cancelled the penalty, stating that data transportation is the ISPs’ 
responsibility.60  

Also, in 2018, SK Broadband began to demand money from the previously settlement-
free peering partner, Netflix. Netflix filed a suit against SK Broadband, seeking a declaratory 
judgment that they do not owe money to SK Broadband. The lower-level court ruled against 
Netflix, stating that network connection is not for free but also that Netflix may be able to 
compensate SK Broadband in kind by providing cache servers, branded as ‘Open Connect 
Appliances’ or OCA.61 The implication is that SK Broadband can save money by getting the 
data from the in-country cache servers offered by Netflix.  

This was when the big 3 ISPs also began lobbying for a law directly obligating all CAPs 
to pay ‘network usage fee’. As the unprecedented term is used, domestic CAPs are deemed 
already paying the fees since they are already paying transit fees to receive internet access from 
the big 3 ISPs. So are the SME overseas CAPs or their CDNs since they are in a paid peering 
relationship with the big 3 ISPs. The law is targeted at the big techs that were originally 
welcomed into the big 3 ISPs’ data centers free of charge. The bill failed to pass after Open 
Net, a local digital rights organization, ran a petition drive for net neutrality that attracted about 
280 thousand signatures in October 2022.62  
 

 
60 Joongang Daily, ‘Seoul Court Cancels Facebook Fine,’ 22 August 2019, https://koreajoongangdaily.joins.com/2 
019/08/22/industry/Seoul-court-cancels-Facebook-fine/3067104.html (accessed 13 April 2025). 
61 Chambers & Partners, ‘Korean court ruling over a network usage fee dispute between Netflix and SK Broadband,’ 
4 July 2021, https://chambers.com/articles/korean-court-ruling-over-a-network-usage-fee-dispute-between-netflix-
and-sk-broadband (accessed 13 April 2025). 
62 See www.opennetkorea.org. 
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5.3. Impact of the Sender Pay Rule to Profit 

In the meantime, the operating profit of the big 3 ISPs increased substantially from KRW 674.8 
billion in 2015, pre-sender-pay-rule, to KRW 868 billion in 2022, post-sender-pay-rule (figure 
12).  

 
Figure 12 Operating Profit of big 3 ISPs (wired broadband)63 

 
The combined operating profit of the big 3 across all segments of business including 

consumer broadband, mobile, and CAP dedicated lines has increased from 3.6 trillion KRW in 
2015 to 4.4 trillion KRW in 2022.64  

Focusing on the mobile segment, the profit rate reported to Korea Information Society 
Development Institute (KISDI) does not seem to be too high at 10% in 2022 (figure 13) but the 
critiques argue that the operating profit is artificially reduced by the generous accounting rule 
of depreciation of the network assets, and that, if EBIDTA margins is compared, Korean 
companies’ profit rates are either higher or at least equal to the profit rates of AT&T or Verizon 
(figure 14).65  

 
Figure 13 Self-reported Operating Profit Rate of big 3 ISPs66 

 

 
63 Supra note 37, p. 233. 
64 Calculated from the publicly available financial reports of the three companies. 
65 Medius, ‘Big 3 Mobile Carrier’s Operating Profit, the World’s Lowest?’, 24 August 2017, www.mediaus.co.kr/ne 
ws/articleView.html?idxno=100045 (accessed 13 April 2025). 
66 Supra note 37, p. 145. 
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Figure 14 EBITDA Margins of Korea ISPs Compared to US and Japan ISPs 

 
Profitability can be shown by other evidence. The big 3 ISPs distribute dividends on the 

publicly held shares at a much higher rate than the average and have steadily increased since 
the sender pay rule has been instituted.67 The rates such as 6.8, 5.5, and 5.5 for instance in 2022 
(Figure 12) are much higher than the market average of 2.72%.68  

 
Figure 15 Big 3 Mobile Carriers’ Yearly Dividend Yield 

 
5.4. Network Investment 

The ISP’s incentive to invest in the network becomes weaker under a market that allows paid 
prioritization because an increase in the network capacity reduces the relative value of 
prioritized contents, which the Korean economists call ‘rent extraction effect’.69 The sender pay 
rule instituted among ISPs in 2016 have created the price increase which ended up prioritizing 
the contents willing to pay the delivery fees, and the big 3 ISPs lagged behind in network 
investment both on the last-mile and the upstream.  

In 2018, the big 3 ISPs each bought a license for 28 GHz frequencies to build 5G 
networks, but they failed to meet the rollout targets. By May 2023, the South Korean 
government cancelled licenses.70  

Also, the consumer broadband was tested in the third quarter of 2023 by an independent 
firm and showed that Korean networks were placed 26th in the world.71 The country's standing 

 
67  Sisa Journal, ‘SKT, KT, LGU+ upping dividend expectations, holding stock prices,’, 1 November 2023, 
www.sisajournal-e.com/news/articleView.html?idxno=304735 (accessed 13 April 2025). 
68 News 1, ‘Public company dividends highest in 5 years, restoring value to shareholder,’ 17 April 2024, www.news 
1.kr/finance/general-stock/5387608 (accessed 13 April 2025). 
69 Jeong-Yoo Kim, Seung J. Noh, ‘Reexamining Net Neutrality in a Queuing Model,’ Journal of Korean Society of 
Industrial and Systems Engineering, September 2024, 47(3): 1-7, https://doi.org/10.11627/jksie.2024.47.3.001 
(accessed 13 April 2025). 
70 Telecoms.com, ‘South Korea cancels SKT’s 28 GHz 5G licence,’ 25 May 2023, www.telecoms.com/5g-6g/south-
korea-cancels-skt-s-28-ghz-5g-licence (accessed 13 April 2025). 
71 Korea Times, ‘Korea’s internet speed ranking falls to 34th: report,’ 4 January 2023, www.koreatimes.co.kr/www/t 
ech/2024/11/129_342912.html (accessed 13 April 2025). 
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has continuously dropped from 2nd place in 2019 to 4th in 2020 and 7th in 2021.72 The 
country’s ICT promotion agency, the National Information Society Agency's report in August 
2022 also showed Korea's high-speed internet speed marked 210.72 Mbps then, ranking 19th 
in the world.73 
 
5.5. Cross-border Connectivity 

What is more important, the big 3 ISPs are not providing or investing in the sufficient upstream 
capacity for the whole country. South Korea is already surrounded by sea or an enemy on all 
four sides, and the subsea cable is a very important element of the country’s internet strategy. 
However, the country is prominently isolated in the topography of the global subsea network 
for a reason (figure 17). The reason is that the big 3 ISPs have for decades refused to participate 
in a neutral internet exchange point (IXP) (figure 16), suppressing incentives to land in South 
Korea for subsea cable operators who always look for ‘hubs’ to maximize their coverage.  

As a result, ‘[t]here is a conjecture that new submarine cable projects such as Google's 
Apricot, Facebook’s Echo as well as Bitfrost will no longer land in Korea for these reasons.’74 

 
Figure 16 List of peering exchange points (IXPs) that KT one of the big three has joined75 

 

 
72 Ibid. 
73 Ibid. 
74 Karl-Heinz Neumann, et al., ‘Competitive conditions on transit and peering markets: Implications for European 
digital sovereignty’, WIK-Consult, 28 February 2022, p. 37. 
75 See www.peeringdb.com/net/23 (accessed 13 April 2025). Note that there is none in Korea. The situation is similar 
for the two other big threes.  
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Figure 17 A map of Google subsea cables, 202176 

 
The topographical isolation increases the transit fees that Korean ISPs pay to the higher 

tier ISPs, which in turn put an upward pressure on the transit fees that they themselves charge 
on the domestic CAPs, who will move their points of presence to overseas to avoid the high 
transit fees. Also as the Korean ISPs try to extract peering fees at comparable rates from foreign 
CAPs delivering traffic directly to Korea, less and less foreign CAPs will have incentives to 
install points of presence in South Korea. Less contents, foreign or domestic, looking for online 
outlets in Korea means the less incentives for subsea cables to land in Korea, completing a full 
vicious cycle.77 Also, as their contents are served in Korea through leased lines or Tier 1 ISPs, 
Korean ISPs will have to bear the cost of lease or transit. Even if any of the big 3 ISPs want to 
build themselves, the lack of central marketplace where all networks exchange traffic will be a 
negative factor.  
 
5.6. Summary and Significance to KORUS Evaluation 

In summary, Korea already began with a highly concentrated ISP market, pre-2016. The 2016 
rule reduced the competition among the big three ISPs, increasing the transit fees that domestic 
content providers pay to the ISPs for internet access to an unprecedented level of several times 
the fees in other major markets. After the big three ISPs began earning record profits thanks to 
the hyper-inflated transit fees charged on the domestic CAPs, they subsequently tried to charge 
the peering fees at the comparable rate to the large overseas CAPs that they originally peered 
with settlement-free, i.e., accepted the data directly from CAPs without any fee, ending up with 
such disputes as KT v. Facebook (2017) and later SKB v. Netflix (2020).  

Although they were not successful in such attempts, the big three ISPs successfully 
extended the rent-seeking behavior to increase the peering fees that they have already charged 

 
76 Note there are only 2 cables landing in Korea. For details, see Winston Qiu, ‘Complete List of Google’s Subsea 
Cable Investments’, Submarine Cable Networks: Insights, 9 July 2019, www.submarinenetworks.com/en/nv/i 
nsights/complete-list-of-google-s-subsea-cable-investments (accessed 13 April 2025). For all subsea cables, 
compare the number of international subsea cables connected to South Korea to those connected to other countries 
in www.submarinecablemap.com (accessed 13 April 2025). 
77 See Michael Kende & David Abecassis, ‘IP interconnection on the internet: a white paper’, 21 May 2020 for a 
fully analysis.  



MJIEL Vol. 22 Iss. 1 2025                                                               Kyung Sin Park 

60 

on small to midsize overseas CAPs delivering data (or commercial CDNs doing it for them) 
directly to South Korea. In response, the SME overseas CAPs and CDNs began delivering the 
traffic to Korea not from within Korea but from Hong Kong or Japan, causing substantial 
latency for the users in Korea. Some SME overseas CAPs, facing the choice between 
irrationally high peering fees and irrationally high latency, withdrew from the Korea market 
entirely or intentionally degraded their video quality to protect their profit margins, hurting not 
only consumers but also hurting the ‘hub’ status of South Korea, and reducing the incentives 
for the subsea cable operators to land there. The last effect completed the vicious cycle of 
increasing the transit fees that the Korean ISPs pay to the higher tier ISPs and thereby putting 
another upward pressure on the transit fees that they charge to their customers, the domestic 
CAPs.  

In the meantime, the network investment decreased even while the big three ISPs’ return 
on investment increased. The South Korean ISP market was already highly concentrated before 
2016 and the new sender pay rule deepened the concentration since the suddenly increased 
transit fees were charged to the lower-tier, usually SME, ISPs as well. Both the number of ISPs 
and the market share of SME ISPs decreased. As concentration deepened and competition 
lessened, the quality of service naturally suffered. True 5G frequency (28GHz) was returned to 
the government because none of the licensees (the big three ISPs) met the rollout demand. The 
advertised speed was not provided. 

The investment in cross-border connectivity also suffered due to the big three ISPs’ 
anticompetitive conduct: refusal to join public peering IXPs in Korea, which disincentivized 
subsea cables to land there, further isolating Korea in the subsea cable topography and therefore 
increasing the transit fees that the big three ISPs have to pay to the higher tier ISPs and then 
inevitably recoup from SME ISPs and domestic CAPs.  

It is against this background that the Korean government is contemplating the ‘network 
usage fee’ bill, a law that will impose legal obligations on all CAPs domestic or foreign to make 
certain payment, the amounts and terms of which are yet to be determined.  

The bill is expected to have trade law implication for the following reason:  

Now, if the bill takes the shape of extending the sender pay obligations enshrined in the 
2016 rule to the content originators, it will have huge impact on trade in general as the logical 
result of a regulation that requires payment for data delivery since such payment will operate 
as a tax on all trade. The impact on the cross-border trade will be especially acute because such 
seemingly universal obligation will fall much harder on the foreign content providers. Domestic 
CAPs receive the full connectivity from local ISPs so they have an economically compelling 
reason to pay the corresponding transit fee. Foreign CAPs are not receiving the full connectivity 
from the Korean ISPs but receive only a redundant access to the computers within Korea only, 
which is not transit, and therefore do not have such reason to pay. Most of the compulsive force 
of the network usage fee bill will fall on foreign CAPs. This will be true even if the bill does 
not have the metered payment obligation as in the 2016 interconnection rule but instead take 
the form of paid peering, which is still charged to the sender but not in proportion of the 
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throughput but in proportion to the bandwidth. Still the bandwidth-based payment obligations, 
without economic justification, will fall only on the foreign CAPs. Also, if these payment 
obligations shoo away foreign CAPs from the Korean market, Korea will become more and 
more isolated in the topography of the interconnection, booting Korea out of the flux of 
international digital trade even further. 

 
6. EVALUATION 

 
6.1. Access 

KORUS Article 14.2: Access and Use  

1. Each Party shall ensure that service suppliers of the other Party have access to and 
use of any public telecommunications network or service, including leased circuits, 
offered in its territory or across its borders, on reasonable and non-discriminatory terms 
and conditions, including as set out in paragraphs 2 through 6. 

… 

Similar provision is stipulated in GATS Annex on Telecommunications78 as well. This GATS 
provision is not subject to voluntary and therefore capricious liberalizing commitments of the 
state parties. The substance of the rule in 14.2.1 is that restrictions to access if at all should not 
be discriminatory or unreasonable. ‘Network usage fee’ law will restrict foreign CAPs’ ability 
to access the Korea’s networks by imposing a financial hurdle. Technically, ‘network usage 
fee’ will be imposed on the domestic CAPs as well and therefore will be argued to be not 
discriminatory. Although there are different versions of the bill, some of which apply only to 
CAPs meeting certain thresholds, and CCIA emphasizes on their discriminatory characters and 
the bill sponsors’ mention of American companies as the main targets but other bills are non-
discriminatory both in legislative purposes and texts, and we should focus on the latter.  

It is important to note that Article 14.2.1 requires access restriction to be reasonable as 
well as non-discriminatory. It means that total shutdown of the Internet without the borders can 
be also a violation even if it affects foreign CAPs and domestic CAPs equally. In the Gambling 
case, the ban on internet gambling applied equally to foreign operators and domestic operators, 
and yet it was deemed a market access restriction under zero quota theory.79 Network usage fee 
law clearly sets up a financial hurdle for foreign suppliers providing digital services in South 
Korea. Of course, it will depend on how reasonable the amounts are and most bills simply state 

 
78 Article 5 of GATS’s Annex on Telecommunications, Access to and use of Public Telecommunications 
Transport Networks and Services  
(a)  Each Member shall ensure that any service supplier of any other Member is accorded access to and use of public 
telecommunications transport networks and services on reasonable and non-discriminatory terms and conditions, for 
the supply of a service included in its Schedule. This obligation shall be applied, inter alia, through paragraphs (b) 
through (f).(fn. 2) 
… 
Footnote 2: The term “non-discriminatory” is understood to refer to most-favoured-nation and national treatment as 
defined in the Agreement, as well as to reflect sector-specific usage of the term to mean “terms and conditions no 
less favourable than those accorded to any other user of like public telecommunications transport networks or 
services under like circumstances.” 
79 WTO, United States – Measures Affecting the Cross-Border Supply of Gambling and Betting Services, Report of 
the Panel, WT/DS285/R, 10 November 2004. 
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‘fair’ as the standard. Some of the foreign CAPs are already paid-peering with Korean ISPs 
either directly or through commercial CDNs. The most likely scenario is that the currently non-
paying foreign CAPs will now be required to join the existing pool of the ‘paid customers’. 
Now, we already have an idea of what that fee will be from the case of Twitch, ‘10 times more 
expensive in Korea than in most other countries’ 80 as the amounts seem to be extrapolated from 
the transit fees charged on domestic CAPs. 

What is more important, ‘peering’ and ‘transit’ are two different products. ‘Peering’ with 
Korean ISPs give the peering partner the access only to the computers in Korea while ‘transit’ 
gives the transit customer the full connectivity with all other computers online throughout the 
world. The law is treating the different things equally and therefore causing unequal treatment. 
Can the law be interpreted as not requiring the numerically equal (and therefore substantively 
unequal) payment for peering and transit? The fact of compulsion is in itself discriminatory. 
Currently, there is no law requiring ‘transit’ to be paid for because such law is unnecessary – 
whoever is purchasing ‘transit’ is doing so because they have no choice but to pay ‘transit’ to 
be available online unless they location their servers everywhere all at once – just as there is no 
law requiring restaurant patrons to pay for the food and services they receive at the 
establishments that they visit. The network usage fee law will have the compulsive force only 
on the ‘peering’ and is therefore discriminatory. This discrimination though unintended arises 
from the fact that the law uses this undefined non-existing concept of ‘network usage fee’ which 
does not exist in the fundamental architecture of the internet. True, the line of differential 
treatment is ‘peering’ vs. ‘transit’ but it is effectively differential over domestic v. foreign 
because most ‘peering’ partners are foreign CAPs. In the 2000 Korea Beer Soju case81, the 
Appellate Body found the differential taxation of whiskey and soju discriminatory against the 
foreign suppliers when evaluated against the fact that soju is exclusively produced domestically.  
 
6.2. Network Access 

KORUS Article 14.2: Access and Use  

5. Each Party shall ensure that no condition is imposed on access to and use of public 
telecommunications networks and services, other than as necessary to:  

(a) safeguard the public service responsibilities of suppliers of public 
telecommunications networks and services, in particular their ability to make their 
networks or services available to the public generally; or  

(b) protect the technical integrity of public telecommunications networks or services.  

The substance of the rule 14.2.5 is explicit. It bans any condition outside the exceptions. It is 
inherited from GATS Annex on Telecommunications Article 5.82 As you can see above, the 

 
80 AP News, ‘Twitch says it’s withdrawing from the South Korean market over expensive network fees’, 6 December 
2023, https://apnews.com/article/south-korea-twitch-network-fees-fcbd14738fcdc911069f82f76cb62afa (accessed 
13 April 2025). 
81 WTO, Korea – Taxes on Alcoholic Beverages (Beer, Soju), Reports of the Panel and Appellate Body, WT/DS75, 
WT/DS84, 17 February 1999. 
82 Article 5 of GATS’s Annex on Telecommunications, Access to and use of Public Telecommunications 
Transport Networks and Services  
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network usage fee is not related to network integrity or to ISPs’ ability to make network 
available to the public. Firstly, ISPs’ network maintenance or development cost are not related 
at all to the amount of the traffic (or the usage of the network if you will). The end users’ ability 
to ‘pull’ foreign CAPs’ contents are pre-determined by (and pre-limited to) the bandwidth 
(speed if you like) they purchased from local ISPs. No matter how much foreign CAPs’ contents 
are pulled toward the Korea market by the users in Korea, there cannot be congestion as long 
as Korean ISPs provide the bandwidth that they advertised and promised or in case they oversell 
as long as Korean ISPs take the responsibility for the oversell. Secondly, big ISPs in Korea are 
enjoying the record level profits. There is no evidence showing that network usage fees are 
needed to maintain and provide for the network.  

There seems to be no WTO precedent on interpretation of Article 5(e) of GATS Annex 
on Telecommunications or any similar provision. 
 
6.3. Competitive Safeguards 

KORUS Article 14.5: Competitive Safeguards  

1. Each Party shall maintain appropriate measures for the purpose of preventing 
suppliers of public telecommunications services that, alone or together, are a major 
supplier in its territory from engaging in or continuing anticompetitive practices.  

USMCA has a similar provision83 but CPTPP, DEPA and ASDEA do not have a provision on 
competitive safeguards. The above provision is inherited from the Agreement on Basic 
Telecommunications was signed among 69 member countries of WTO under the GATS 
negotiations.84  

The only precedent interpreting this provision is the 2004 Mexico – Telecommunications 
case85 where the US convinced that Mexican incumbent phone company Telmex’s charging of 

 
(e) Each Member shall ensure that no condition is imposed on access to and use of public telecommunications 
transport networks and services other than as necessary: 

(i) to safeguard the public service responsibilities of suppliers of public telecommunications transport 
networks and services, in particular their ability to make their networks or services available to the public 
generally; 
(ii) to protect the technical integrity of public telecommunications transport networks or services; or 
(iii) to ensure that service suppliers of any other Member do not supply services unless permitted pursuant 
to commitments in the Member's Schedule. 
… 

83 USMCA Article 18.6: Competitive Safeguards  
1. Each Party shall maintain appropriate measures for the purpose of preventing suppliers of public 
telecommunications services that, alone or together, are a major supplier in its territory from engaging in or 
continuing anti-competitive practices. (fn. 6) 
Footnote 6: Mexico . . . shall impose on a major supplier the necessary measures to prevent impairment of 
competition. For Mexico, any changes to the measures concerning the rates, terms, and conditions of access to and 
use of the networks, facilities, and services of a major supplier shall be consistent with the objective of advancing 
effective competition and preventing monopolistic practices and shall not impair the conditions of competition in 
the corresponding market. 
84 WTO, ‘Telecommunications Services: Reference Paper’, Negotiating Group on Basic Telecommunications, 24 
April 1996, www.wto.org/english/tratop_e/serv_e/telecom_e/tel23_e.htm (accessed 13 April 2025). 
1. Competitive safeguards  
1.1 Prevention of anti-competitive practices in telecommunications  
Appropriate measures shall be maintained for the purpose of preventing suppliers who, alone or together, are a major 
supplier from engaging in or continuing anti-competitive practices. 
85 WTO, Mexico – Measures Affecting Telecommunications Services, Report of the Panel, WT/DS204/R, 2 April 
2004. 
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high fees for long-distance calls originating from the US and the Mexico government’s failure 
to discipline such prices violated the above provision of the 1998 Reference Paper, part of the 
1998 Agreement on Basic Telecommunications. The footnote 6 to USMCJA seems to be 
motivated by the 2004 case. Tim Wu argues that in the same vein Telmex’s blocking of VoIP 
(Skype) and Mexico’s failure to restrain that exclusive behavior can be also deemed a violation 
of the above provision.86  

CCIA and Tim Wu’s analysis seems to focus on how local ISPs’ preferential offering of 
their own contents competing with the blocked or pay-walled foreign contents constitute an 
anti-competitive practice. However, under competition law it is not just horizontal restraint but 
also vertical restraint such as refusal to deal, that restrains competition. Even if the ISPs are not 
offering goods and services competing with the blocked or pay-walled services, their refusal to 
carry some of the services by itself unless at exhorbitant prices can constitute an anti-
competitive practice and the states with jurisdiction on those refusing ISPs will be in a violation 
of the regulatory discipline set forth in the 1998 Agreement on Basic Telecommunication 
Services.  

Now, big 3 Korean ISPs, certainly major suppliers under the 1998 Reference Paper, are 
charging exorbitant peering fees (e.g., Twitch CEO: 10 times other countries) and the 
government has not taken any action on that.  

What is more important, the above provision can be violated not just by failure to take 
competition-protective measures but also by taking competition-reducing measures. And the 
South Korean government, with its network usage fee law, will be affirmatively strengthening 
the already-entrenched bargaining position of Korean ISPs as CAPs, now under a legal 
obligation to consummate fee negotiations with ISPs, will be forced to accept unreasonable 
conditions and prices offered by ISPs, if at all.  

A thought experiment: restaurants have allowed people to bring their own water and 
consume it in the halls free of charge. It is beneficial for restaurants for they can attract health-
conscious patrons. Let’s imagine a new law that requires the customers to pay for use of the 
hall space for consuming water unless permitted by the restaurants and enforces that 
requirement by a fine imposed on the customers them. The law will force customers to obtain 
permission to drink water at whatever price – that is, even if they do not sell their own water. 
Restaurants will then have a strong bargaining position in setting the amount of the fee they 
will charge.  

Now, network neutrality as a norm restrains ISPs’ monopolizing on their gatekeeper 
position with respect to their internet service customers, the ABTS can be the source of net 
neutrality.87 As you shall see, KORUS negotiators added a specific provision related to net 
neutrality.  

 
86 Tim Wu, ‘The World Trade Law of Censorship and Internet Filtering’, Chicago Journal of International Law, 
2006, 7: 263–287, https://scholarship.law.columbia.edu/faculty_scholarship/850 (accessed 13 April 2025). 
87 Jennifer A. Manner & Alejandro Hernandez, ‘An Overlooked Basis of Jurisdiction for Net Neutrality: The World 
Trade Organization Agreement on Basic Telecommunications Services’, CommLaw Conspectus, 2013–2014, 22: 
73.  
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6.4. Net Neutrality 

KORUS Article 15.7: Principles on Access to and Use of the Internet for Electronic 
Commerce  

To support the development and growth of electronic commerce, each Party recognizes 
that consumers in its territory should be able to [underline added]: 

(a) access and use services and digital products of their choice, unless prohibited by the 
Party’s law;  

(b) run applications and services of their choice, subject to the needs of law 
enforcement;  

(c) connect their choice of devices to the Internet, provided that such devices do not 
harm the network and are not prohibited by the Party’s law; and  

(d) have the benefit of competition among network providers, application and service 
providers, and content providers.  

The above provision of KORUS is similarly replicated in CPTPP, USMCA, DEPA, and 
ASDEA 88  although CPTPP, DEPA, and ASDEA have a version watered down from 

 
88 CPTPP Article 14.10: Principles on Access to and Use of the Internet for Electronic Commerce 
Subject to applicable policies, laws and regulations, the Parties recognise the benefits of consumers in their territories 
having the ability to: 
(a) access and use services and applications of a consumer’s choice available on the Internet, subject to reasonable 
network management;(Footnote 7)  
(b) connect the end-user devices of a consumer’s choice to the Internet, provided that such devices do not harm the 
network; and 
(c) access information on the network management practices of a consumer’s Internet access service supplier. 
Footnote 7: The Parties recognise that an Internet access service supplier that offers its subscribers certain content 
on an exclusive basis would not be acting contrary to this principle. 
 
USMCA Article 19.10: Principles on Access to and Use of the Internet for Digital Trade  
The Parties recognize that it is beneficial for consumers in their territories to be able to:  
(a) access and use services and applications of a consumer’s choice available on the Internet, subject to reasonable 
network management;  
(b) connect the end-user devices of a consumer’s choice to the Internet, provided that such devices do not harm the 
network;  
and (c) access information on the network management practices of a consumer’s Internet access service supplier 
 
DEPA Article 6.4: Principles on Access to and Use of the Internet  
Subject to applicable policies, laws and regulations, the Parties recognise the benefits of their consumers having the 
ability to:  

(a)  access and use services and applications of a consumer’s choice available on the Internet, subject to 
reasonable network management; (Footnote 12) 
(b)  connect the end-user devices of a consumer’s choice to the Internet provided that such devices do not 
harm the network; and  
(c)  accessinformationonthenetworkmanagementpracticesofaconsumer’sInternet access service provider.  

Footnote 12: The Parties recognise that an Internet access service supplier that offers its subscribers certain content 
on an exclusive basis would not be acting contrary to this principle.  
 
ASDEA Article 20 Principles on Access to and Use of the Internet for Electronic Commerce  
Subject to their respective applicable policies, laws and regulations, the Parties recognise the benefits of consumers 
in their territories having the ability to:  
(a) access and use services and applications of a consumer’s choice available on the Internet, subject to reasonable 
network management; (Footnote 13)  
(b) connect the end-user devices of a consumer’s choice to the Internet, provided that such devices do not harm the 
network; and  
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‘recogniz[ing] that consumers. . .should be able to access. . .’ to ‘recognizing the benefits of 
consumers in their ability to access. . .’  

The provision is considered an attempt by the US to make the trading partners implement 
as a regulation (or at least respect as a principle) network neutrality like in FCC’s Open Internet 
Order or EU’s Open Internet Regulation. If ABTS is a demand for general anti-monopolizing 
regulation, KORUS 15.7 is a demand for specific anti-monopolizing regulation, i.e., network 
neutrality regulation. This is why the water-downed versions in CPTPP, DEPA, and ASDEA 
have a footnote protecting the ISPs offering their own contents on the network, i.e., clarifying 
that such offering by itself does not violate the network neutrality.  

The expression ‘network usage fee’ seems to imply that one pays more if he or she uses 
the network more. If using the communication network more means communicating, i.e., 
sending or receiving data, such fee for sending or receiving data is not in the standard 
architecture and vocabulary of the internet. The prevailing practice is not to charge for ‘use of 
the network’ – in other words, whoever wants to connect to the internet is supposed to pay for 
connection capacity but not for data delivery. Such fee also violates the net neutrality rule that 
the traffic delivery cannot be performed or prioritized in exchange for payment. Now, it is not 
clear exactly how the amounts of network usage fee will be determined by the government as 
current bills are silent on that. However, given that the 2016 interconnection rule is volume-
based and therefore imposes a charge for data delivery, and that it is the 2016 rule that triggered 
the big three ISPs’ attempt to charge overseas CAPs (more on SMEs successfully and newly 
on big ones unsuccessfully) in an effort to recoup their sender pay expenses (which looms 
whenever they host popular CAPs), it is probable that the new statutory ‘network usage fee’ 
will be set also according to traffic volume, and therefore it will violate net neutrality.  

Now, the side letter exchanged between KORUS negotiators is a treasure trove for us 
because it directly concerns the network usage fee issues as follows:  

The delegations further recognized the ongoing debate in the United States and Korea 
concerning reasonable and appropriate cost distribution between network providers, 
application and service providers, content providers, and Internet users, and that this 
debate’s outcome may affect both access to and use of the Internet and the incentives 
for network investment. The Parties recognized that, consistent with a report of the 
Organization for Economic Cooperation and Development (OECD) in 2005, 
commercial arrangements between competitive suppliers have effectively addressed 
the international aspect of the cost distribution issue.89 

 
(c) access information on the network management practices of a consumer’s Internet access service supplier.  
Footnote 13: The Parties recognise that an Internet access service supplier that offers its subscribers certain content 
on an exclusive basis would not be acting contrary to this principle. 
Article 21 Internet Interconnection Charge Sharing  
Each Party recognises that a supplier seeking international Internet connection should be able to negotiate with 
suppliers of the other Party on a commercial basis. These negotiations may include negotiations regarding 
compensation for the establishment, operation and maintenance of facilities of the respective suppliers. 
89 Supra note 23. 



US-Korea Digital Trade Disputes 

67 

Note that in 2006 there was a debate over Korean ISPs blocking VoIP.90 The gravamen 
of the 2005 OECD report 91  mentioned in the side letter is that voluntary commercial 
arrangements have been sufficient and therefore that regulation is not only unnecessary but 
harmful, stated as follows:92  

The commercial arrangements, which provide the framework for Internet traffic 
exchange, are countless bilateral arrangements between Autonomous Systems which 
find them mutually beneficial. They exist as efficient market responses with each 
participant trying to minimise their costs and maximise their performance in the 
delivery of services to their customers. When combined with competitive markets for 
communication infrastructure, a commercial framework for Internet traffic exchange 
leads to greater discipline on prices with all the economic and social gains which that 
entails. By way of contrast a regulatory framework which introduced ‘certainty’ for 
providers (such as who they should interconnect with and at what price) can be a barrier 
to efficient market outcomes which might otherwise develop. Moreover regulation 
could, and on past experience would, lead to gaming by providers rather than looking 
for the most efficient outcomes.  

If the network usage fee bill passes, it will be exactly the type of regulation that disrupts 
the ‘efficient market response’ from ‘commercial arrangements’. Significantly, despite the side 
agreement which relied on the OECD report, Korea sets up a regulatory framework 10 years 
later through the 2016 sender pay rule discussed above, which resulted in extraordinarily high 
transit fees within Korea.  

 
7. CONCLUSION AND FUTURE IMPLICATIONS 

 
KORUS was one of the most advanced treaties in pushing for revitalization of digital trade 
between any two countries.  It has combined both the GATS Annex on Telecommunication 
obligations, to provide open access to telecommunication networks as a mode of transport for 
sectoral services, and the 2008 Agreement on Basic Telecommunication Services obligation to 
regulate major incumbent telecommunication providers’ anti-competitive behavior within the 
sectoral service area.  Also, it is the first document that confirmed the commitment to network 
neutrality in the Electronic Commerce Chapter.  

When the cost of data delivery on the internet has been defrayed so far under the “bill 
and keep” model, i.e., charging only for the bandwidth of connection but not for traffic volume, 
the new “network usage fee” law in any country will have placed financial burdens on the data 
senders and therefore can be easily postulated to hamper the aforementioned access to that 
country’s telecommunication network and to solidify the oligopolistic position of the country’s 
incumbent internet service providers receiving the data from overseas.  Indeed, under influence 

 
90 Russell Shaw, ‘Outrage: starting today South Korea blocks our soldiers from using VoIP’, ZDNET, www.zdnet. 
com/home-and-office/networking/outrage-starting-today-south-korea-blocks-our-soldiers-from-using-voip/ 
(accessed 27 April 2025). 
91  OECD, Internet Traffic Exchange: Market Developments and Measurement of Growth, 
DSTI/ICCP/TISP(2005)11/FINAL, https://one.oecd.org/document/DSTI/ICCP/TISP(2005)11/FINAL/En/pdf  
(accessed 13 April 2025).  
92 Ibid., p. 12. 
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of the 2016 sender pay rule that removed competition among the big 3 ISPs, South Korea 
witnessed an increase in the transit fees to 8-10 times Europe, 5-6 times US, and 2 times Japan, 
which was reflected on the peering fees charged on the foreign data senders into the country.  
The 2016 sender pay rule also strengthened the bargaining position of the big 3 ISPs and their 
ability to engage in anti-competitive behaviour not just by self-preferencing but also refusing 
to peer unless the high fees comparable to the aforesaid transit fees are paid.  Furthermore, the 
new law will contradict the net neutrality side letter between KORUS negotiators, which 
already explicitly denounced a rushed regulation that would have disabled an efficient market 
response through voluntary commercial arrangements, 20 years ago. 

If KORUS FTA is to be respected and the digital trade between the two countries is to 
flourish, there must be full consideration of these legal analyses.          
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