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Issue 23 Resurgence of Seditious Libel Prosecutions

e “Seditious libel” prosecutions to gag the citizenry criticizing government policies and
performance are on the rise in Korea.

e The crime of insult, criminal defamation and “truth defamation” laws are still being
vigorously enforced in Korea, despite the warnings of international human rights
bodies, including General Comment No. 34 of the Human Rights Committee, which
condemned incarceration as punishment for defamation, penalization of truthful
statements, and penalization of opinions (“statements not subject to verification”).’

e Criminal prosecution continues to be a prevailing remedy for defamation or insult.
136 people were incarcerated for defamation or insult over a 55 months period
between January 1, 2005 through July 2009 in Korea,? while in comparison only 146
people have been incarcerated for defamation in a 20 months period between
January 1, 2005 through August 2007 in all other countries combined.> On average,
Korea accounted for about 30% of the worlds’ defamation incarcerations in that 20
month period!

e The trend continues to date and in greater intensity. In 2013, 11,579 people were
indicted for defamation or insult (2,162 for defamation and 9,412 for insult, and
excluding 1,233 indicted for online defamation)?*, out of which 111 were incarcerated
while the remaining defendants were fined.® This is a double-fold increase from 2010,
a total of 6,963 people (2,193 for defamation and 4,860 for insult) were indicted, out
of which 11 incarcerations for insult and 43 incarcerations for defamation resulted.

e As Special Rapporteur Frank La Rue pointed out in his report on Korea, many of
these criminal prosecutions are the very cases where private persons are subjected
to criminal prosecution for defamation in defense of public officials’ reputation.® We
are certain of the political nature of these prosecutions because, as documented in
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the Annex, most cases result in withdrawal, dismissal, or not-guilty judgments,
leaving only the indelible chilling effects on the populace.

e Such abuse is facilitated by the fact that that criminal prosecution applies also to
statements not proven to be true, even in absence of privacy concerns, in contrast to
the Special Rapporteur's” and UN Human Rights Committee’s® specific mandates to
exempt such statements. The defendant can only escape liability by proving that the
statements were made solely for public interest, a burden of proof not so easy to
sustain. For instance, some Korean courts refused the public interest defense of a
worker making a truthful statement about his employer's non-payment of wages
since the court found that the worker’s such statement also had an intention to harm
the employer's reputation, i.e. the public interest was not the sole motif.® The
practical effect of this law has been that an individual who has encountered revealing
truths about corruptions in the government or other powerful entities could not freely
share them with others in fear that they may not be able to sustain the burden of
proving that ‘public interest’ was the speaker’s ‘sole motif’.

e Also, the crime of insult has been also used by government officials to crack down on
the people who shared their negative feelings and opinions against the officials. In
2013, out of 9,417 indictments for the crime of insult, 1,038 of them or a little more
than 10% were for insulting the police officers. That percentage has only grown as
the number of indictments for insulting the public officials increased to 1,397 in 2014,
which represents a 35% increase from the previous year.' (The total number of
insult indictments are not available yet) These “police insult” cases have been used
to suppress the participants in demonstrations and assemblies concerning the
government policies.

e During the current regime of President Park and the former regime of President Lee,
there were many criminal and civil lawsuits of defamation aimed at chilling and
gagging people’s opinions critical of the government, used by the prosecutions,
government officials and/or agencies as well as pro-government action groups. (For
detailed information, see Annex).

Suggested Recommendations

e Per General Comment No. 34, the government of the Republic of Korea should
abolish Articles 307 (1)" and 309 (1)'? of Criminal Act and Article 70(1)"® of the “Act
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" Criminal Act Article 307 (Defamation) (1) A person who defames another by publicly alleging facts
shall be punished by imprisonment or imprisonment without prison labor for not more than two years
or by a fine not exceeding five million won.

12 Criminal Act Article 307 (Defamation) (2) A person who defames another by publicly alleging false
facts shall be punished by imprisonment for not more than five years, suspension of qualifications for
not more than ten years, or a fine not exceeding ten million won.

13 Act On Promotion of Information and Communications Network Utilization and Information
Protection, etc. Article 70 (Penal Provisions) (1) A person who commits defamation of another person
by disclosing a fact to the public through an information and communications network purposely to



On Promotion of Information and Communications Network Utilization and
Information Protection, etc.”, which criminally punishes statements not proven to be
false.

Per General Comment No. 34, the government of the Republic of Korea should
abolish Article 311'* of the Criminal Act which criminally punishes statements of
opinions and feelings, which are by nature not subject to verification, for merely being
insulting to others.

Per General Comment No. 34, the government of the Republic of Korea should
abolish incarceration as penalty for all defamation and insult provisions in the
Criminal Act and the “Act On Promotion of Information and Communications Network
Utilization and Information Protection, etc.”

disparage his/her reputation shall be punished by imprisonment, with or without prison labor, for not

more than three years, or by fine not exceeding 20 million won.

14 Criminal Act Article 311 (Insult) A person who publicly insults another shall be punished by
imprisonment or imprisonment without prison labor for not more than one year or by a fine not
exceeding two million won.






